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EXPLANATORY NOTES

INTRODUCTION

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given.

THE BILL

4. The Bill is in three Parts—

• Residential Standard Securities: Creditor’s Rights on Default

• Sequestration and Trust Deeds

• General.

PART 1 – RESIDENTIAL STANDARD SECURITIES: CREDITOR’S RIGHTS ON 
DEFAULT 

5. Part 1 of the Bill amends the Heritable Securities (Scotland) Act 1894 (“the 1894 Act”), 
the Conveyancing and Feudal Reform (Scotland) Act 1970 (“the 1970 Act”) and the Mortgage 
Rights (Scotland) Act 2001 (“the 2001 Act”).

6. Under section 5 of the 1894 Act a creditor may take proceedings to eject a proprietor in 
personal occupation of property given in security where the debtor has failed to pay the principal 
sum or interest due under the security.

7. The 1970 Act is the principal statutory provision dealing with standard securities in 
Scotland. The 1970 Act provides three ways in which a creditor may seek to repossess the 
property against which a debtor’s borrowing is secured: calling up a standard security under 
section 19; serving a notice of default under section 21; and applying to the court for a warrant to 
exercise remedies on default under section 24.

8. The 2001 Act modifies the 1970 Act and the 1894 Act to allow certain residents to apply 
to court to suspend enforcement rights of a creditor in a standard security over property used for 
residential purposes.  They can also apply for the continuation of proceedings raised by the 
creditor relating to those rights.  The 2001 Act also makes provision for notifying tenants and 
other occupiers of enforcement action by a creditor in a standard security.

9. The main effects of Part 1 of the Bill are to:



These documents relate to the Home Owner and Debtor Protection (Scotland) Bill (SP Bill 32) 
as introduced in the Scottish Parliament on 1 October 2009

3

• Require all repossession cases relating to residential property to call in court, except 
in cases of voluntary surrender (which require an affidavit confirming that the 
surrender was voluntary).  This ensures shrieval scrutiny on the extent to which 
creditors have complied with the pre-action requirements.  In cases where the debtor 
appears or is represented it also allows sheriffs to consider wider circumstances 
about the debtor and those living in the property before any decree for repossession 
is granted (sections 1, 2 and 3).

• Set out pre-action requirements for creditors.  These require creditors, before 
applying to repossess a residential property, to provide the debtor with information 
and to take reasonable steps to avoid repossessions occurring.  They also require 
creditors to refrain from taking repossession proceedings in certain circumstances 
(section 4).

• Preserve and extend the right of certain residents other than the debtor (entitled 
residents) to make representations to a court considering a repossession application 
(section 5).

• Provide a right to seek recall of a decree for repossession already granted, but limit 
that to only one application, where the person seeking recall has made no previous 
representations to the court (section 6).

• Give those facing repossession and entitled residents who make applications to the 
court the right to be represented in court by an approved lay representative (section 
7).

10. A considerable number of technical amendments to the 1894 and 1970 Acts are made to 
give effect to the above.  Much of the 2001 Act is repealed as the relevant provisions will be
incorporated in the 1894 and 1970 Acts.  In addition to subordinate legislation under the Act, the 
Sheriff Court Rules Council will be considering making provision in court rules to facilitate the 
operation of the procedures that the Bill will introduce.

Section 1 - residential standard securities: restriction of creditor’s remedies

11. Section 1 limits those situations in which a creditor can exercise the rights specified in 
standard conditions 10(2) and (3) of the standard security (set out in Schedule 3 to the 1970 Act), 
being the rights to sell or to enter into possession of the security subjects where the borrower is 
in default. The limitation applies only to property wholly or partially used for residential 
purposes; rights in relation to other property are unaffected.  

12. The limitation provides that the rights can be exercised only where the residential 
property has been voluntarily surrendered or where a court has granted a warrant under section 
24 of the 1970 Act, thereby ensuring that all cases for possession or sale of residential property 
require a court application. There is an exception for voluntarily surrendered unoccupied 
property, to allow a debtor to avoid the expense of court proceedings.

13. Section 1(1) amends section 20 of the 1970 Act by inserting a new subsection (2A), to 
apply this limitation of a creditor’s remedies to the service of a notice calling up a standard 
security.
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14. Section 1(2) amends section 23 of the 1970 Act by inserting a new subsection (4), to 
apply this limitation of a creditor’s remedies to the service of a notice of default.

15. Section 1(3) of the Bill amends the 1970 Act by inserting section 23A. Section 23A(1) 
specifies the requirements for a residential property to be voluntarily surrendered and section 
23A(2) those who must swear an affidavit. Subsections (1) and (2) require that:

• the property be unoccupied; 

• the debtor and other interested persons (proprietor where not debtor, non entitled 
spouse or civil partner and cohabitees in terms of section 18 of the Matrimonial 
Homes (Family Protection) (Scotland) Act 1981) provide an affidavit; and

• each affidavit certifies that the person: does not occupy the security subjects and is 
not aware of any occupation; consents to the exercise by the creditor of the creditor’s 
rights on default; and consents freely and without coercion of any kind.

Section 2 - court applications by creditor for remedies on default

16. Section 2 makes provision about court applications by a creditor under section 24 of the 
1970 Act for warrant to exercise the creditor’s remedies where the borrower defaults in a 
standard security over residential property. It sets out a new procedure applying to such 
applications, including applications required as a result of section 1 of the Bill (i.e. following a 
calling-up notice or notice of default). 

17. Section 2(2) inserts subsections (1A) to (1D) into section 24 of the 1970 Act.  Subsection 
(1C) requires a creditor to fulfil the pre-action requirements specified at section 24A of the 1970 
Act (see section 4(1) of the Bill) before making a section 24 application in respect of a 
residential property.

18. Subsection (1D) provides that a section 24 application in relation to a residential property 
is to be by summary application procedure.  This applies regardless of whether the application 
includes a crave for some other remedy.  That ensures that in all cases the court will set a date on 
which it will hear the case and on which the debtor will have an opportunity to defend the case or 
make submissions to the court.  

19. Sections 2(3) and 2(4) make minor consequential changes to the 1970 Act.   

20. Section 2(5) inserts new subsections (5) to (9) into section 24 of the 1970 Act.
Subsection (5) confirms that a court may grant an application only if it is satisfied that the pre-
action requirements have been complied with. 

21. Subsections (6) and (7) specify the matters to which the court must have regard when 
considering a creditor’s application in a case where the debtor appears or is represented (see 
section 5 of the Bill for a case where an entitled resident makes an application). The matters in 
subsection (7) mirror the matters to which a court currently has regard in an application made 
under the 2001 Act.  The matters are currently set out in section 2(2) of the 2001 Act (as 
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amended by S.S.I 2004/468 to include reference to the Debt Arrangement Scheme established 
under the Debt Arrangement and Attachment (Scotland) Act 2002).

22. Subsection (9) clarifies the effect of a debtor remedying a default (within the meaning of 
standard condition 9(1)(a) or (b)) before a creditor has been granted decree in respect of a section 
24 application in relation to a residential property. In those circumstances the standard security 
has effect as if the default had not occurred. 

Section 3 - court powers in action for possession of residential property

23. Section 3(1)(b) inserts subsections (2) and (3) into section 5 of the 1894 Act.  Subsection 
(2) provides for summary application procedure for proceedings under section 5 in relation to a 
residential property. This applies regardless of whether the application includes a crave for any 
other remedy.

24. Subsection (3) requires a creditor to comply with pre-action requirements before making 
an application.  The requirements themselves are inserted as section 5B of the 1894 Act by 
section 4(2) of the Bill.

25. Section 3(2) inserts section 5A into the 1894 Act, which relates to proceedings relating to 
residential property brought under the 1894 Act.  In section 5A—

• Subsections (2), (3) and (4) provide for the notification that a creditor must give, and 
the form that it must take, when bringing such proceedings.  This sets out in the 1894 
Act the requirements which were previously in section 4(4), (5) and (5A) of the 2001 
Act.

• Subsection (5) confirms that a court may grant an application only if it is satisfied 
that the pre-action requirements have been complied with.

• Subsections (6) and (7) specify the matters to which the court must have regard when 
considering an application in a case where the debtor appears or is represented (see 
section 5 of the Bill for a case where an entitled resident makes an application). They 
mirror the matters to which the court would currently have regard in an application 
made under the 2001 Act, and are identical to the matters introduced into the 1970 
Act by section 2(5) of the Bill.

Section 4 – pre-action requirements

26. Section 4 outlines the pre-action requirements which creditors must satisfy before making 
an application under section 24(1B) of the 1970 Act or an application under section 5 of the 1894 
Act in relation to residential property.

27. Section 4(1) inserts section 24A into the 1970 Act. This relates to proceedings described 
at section 24(1B) of the 1970 Act (i.e. in relation to residential property). The pre-action 
requirements at subsections (2) to (6) are that the creditor:
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• provides the debtor with clear information about the terms of the standard security, 
the amount due (including any arrears and charges in respect of late payment and 
redemption) and any other obligation under the security in respect of which the 
debtor is in default; 

• makes reasonable efforts to agree with the debtor proposals for future payments and 
the fulfilment of any other obligation under the security in respect of which the 
debtor is in default; 

• refrains from making a section 24 application for repossession or sale where the 
debtor is taking steps likely to result, within a reasonable period, in the payment of 
arrears or the principal sum and to fulfil any other obligation for which the debtor is 
in default;

• provides the debtor with information about sources of advice and assistance in 
relation to management of debt;

• encourages the debtor to contact the local authority in whose area the property is 
situated. 

28. Subsection (7) requires creditors to have regard to guidance issued by Scottish Ministers.  
Subsection (8) allows Scottish Ministers by subordinate legislation to make further provision 
about the pre-action requirements.

29. Section 4(2) inserts section 5B into the 1894 Act. This relates to proceedings described at 
section 5(2) of the 1894 Act (i.e. residential property). It repeats the pre-action requirements, 
guidance and powers set out for applications under section 24(1B) of the 1970 Act.

Section 5 – application to court by entitled residents

30. Section 5 makes provision for certain individuals to intervene in an application by a 
creditor under the 1894 Act or the 1970 Act in relation to residential property.  The 2001 Act 
currently provides that the debtor and certain other residents of the property being possessed or 
sold can apply to the court for a suspension or continuation.  The Bill’s requirement for all 
possessions or sales to be by court application means that the debtor no longer needs the right to 
make such an application. Section 5 preserves and extends the 2001 Act rights of the other 
residents (entitled residents) to make an application to the court.  

31. Section 5(1) inserts sections 24B and 24C into the 1970 Act.  Section 24B allows entitled 
residents to apply to the court to continue the proceedings or to make any other order the court 
thinks fit.  It provides that in such an application the court is to have regard to the same matters 
as it is required to consider if a debtor appears or is represented.  These are the matters in new 
subsection 24(7), which mirror the matters in section 2(2) of the 2001 Act (to which a court 
would currently to have regard in an application made under the 2001 Act). 

32. Section 24C defines entitled residents.  Other than the debtor, these individuals are the 
same as those who can make an application under section 2 of the 2001 Act.  
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33. Section 5(2) inserts sections 5C and 5D into the 1894 Act.  These sections make 
provision in respect of applications under the 1894 Act corresponding to that in the new sections 
24B and 24C of the 1970 Act.

Section 6 – recall of decree

34. Section 6 makes provision for the recall of a decree granted to a creditor following the 
creditor’s application under section 24(1B) of the 1970 Act or section 5 of the 1894 Act (where 
section 5A applies).  These are actions in respect of residential properties. Recall of a decree has 
the effect of reviving the original proceedings, thereby again giving the debtor and an entitled 
resident the opportunity to make representations to the court.

35. Section 6(1) inserts section 24D into the 1970 Act.  The debtor or an entitled resident 
may make an application for the recall of a decree only where they did not appear in the original 
proceedings.  The recall application must be made at the latest by 14 days after the execution of 
the charge following the decree.  Only one application for the recall of a decree may be made.  
Provision is made for notification of a recall application.     

36. Section 6(2) inserts section 5E into the 1894 Act.  This makes provision in respect of 
applications under the 1894 Act corresponding to that in new section 24D of the 1970 Act.

Section 7 – representation in repossession proceedings

37. Section 7 allows for the representation of the debtor or entitled resident by an approved 
lay representative in court proceedings in relation to the possession or sale of a residential 
property.

38. Section 7(1) inserts section 24E(1) into the 1970 Act, which allows approved lay 
representation of debtors and entitled residents in proceedings under section 24(1B) of the 1970 
Act (i.e. creditor applications) and section 24D(1) (i.e. applications for recall of decree). Lay 
representation in these proceedings is not available in any circumstances which are prescribed by 
the Scottish Ministers.

39. Section 24E(2) requires a lay representative to satisfy the sheriff throughout the 
proceedings that they are competent to represent the debtor or entitled resident and are 
authorised to do so.

40. Section 24E(3) defines approved lay representative: an individual approved by a person 
or body prescribed by Scottish Ministers by subordinate legislation.  Under section 24E(4) the 
subordinate legislation may, among other things, make provision about the approval process.

41. Section 7(2) inserts section 5F into the 1894 Act.  This makes provision for lay 
representation in respect of section 5A applications or applications for recall of decree issued for 
such an application under the 1894 Act corresponding to the provision made in new section 24E 
of the 1970 Act.  Lay representation in these proceedings is not available in any circumstances 
which are prescribed by the Scottish Ministers.
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42. Section 7(3) amends section 32 of the Solicitors (Scotland) Act 1980 to ensure that 
approved lay representatives will not be in breach of the restrictions on unqualified persons 
preparing certain documents.

Section 8 – minor and consequential amendments

43. Section 8(1) inserts subsection (10A) and (10B) into section 19 the 1970 Act, replacing 
provisions currently found in section 1(8) of the 2001 Act.  These make provision for the 
shortening of the notice period mentioned in a calling-up notice, stating that this requires the 
consent in writing of those specified at the inserted section 19(10B)(a) and (b) of the 1970 Act.
Section 8(1) also inserts subsection (12) into section 19, providing that a calling-up notice in 
relation to residential property expires after 5 years.

44. Section 8(2) amends section 21 of the 1970 Act to apply section 19(10) and (10B) to 
notices of default. Section 8(4) repeals provisions in the 2001 Act that are superseded as a 
consequence of the provision in Part 1 of the Bill.

PART 2 – SEQUESTRATION AND TRUST DEEDS

45. Part 2 of the Bill amends the Bankruptcy (Scotland) Act 1985 ( “the 1985 Act”). 

46. The 1985 Act is the principal statute dealing with personal insolvency in Scotland.  There 
have been several amendments to the 1985 Act.  The most extensive amendments were made by 
the Bankruptcy (Scotland) Act 1993 and the Bankruptcy and Diligence etc. (Scotland) Act 2007 
(“the 2007 Act”).  Section 40 of the 1985 Act, which is referred to in the commentary below, 
was substantially amended by the Civil Partnership Act 2004. 

47. A text of the 1985 Act showing amendments made to date is published on the Accountant 
in Bankruptcy’s website at: 
http://www.aib.gov.uk/guidance/Legislation/legistlationpostapril08/act1985amended08.

Section 9 – certificate for sequestration

48. Section 9 amends the 1985 Act by introducing a new route into bankruptcy on the basis 
of a certificate completed by an authorised person.  It also removes two existing routes into 
bankruptcy: (a) by debtor application with concurring creditors (see section 9(2)(b) of the Bill); 
and (b) by debtor application where a trust deed has been rejected as a protected trust deed and 
so refused protected status (see section 9(2)(c)(ii) of the Bill).

49. Section 9(1) amends section 2(1C)(a) of the 1985 Act so that where an award of 
bankruptcy is made on the basis of a certificate for sequestration, the Accountant in Bankruptcy 
is be appointed as trustee in the sequestration.

50. Section 9(2)(b) repeals section 5(2A) of the 1985 Act to remove the provision that allows 
a debtor to apply for an award of sequestration on the basis of creditor concurrence (i.e. that a 
creditor concurs to a debtor’s application for sequestration). Section 9(2)(a) contains a 
consequential amendment which removes a cross-reference to the repealed section 5(2A).
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51. Section 9(2)(c)(i) amends section 5(2B) of the 1985 to provide that a debtor may apply to 
the Accountant in Bankruptcy for an award of sequestration if they have been granted a 
certificate for sequestration. There may be a prescribed period for a valid application following 
the grant of a certificate (see new section 5B(5)(c) of the 1985 Act). The existing section 5(2B) 
requirements for a debtor application for sequestration, together with other requirements of the 
1985 Act, will apply in addition to the requirement for a certificate.  

52. Section 9(2)(c)(ii) amends section 5(2B) of the 1985 Act to repeal the provision that 
allows a debtor to apply for an award of sequestration on the basis of a trust deed which creditors 
have prevented from becoming a protected trust deed; i.e. a trust deed that has been rejected as a 
protected trust deed. 

53. The effect of the new certification route and the repeal of the creditor concurrence route 
and the trust deed refused protected status route is that under the amended provisions of the 1985 
Act a debtor will be able to apply for their own bankruptcy if they meet the following 
conditions—

• they were habitually resident or had an established place of business in Scotland in 
the 1 year period preceding the date of their application – see section 9(1A) of the 
1985 Act,

• they owe debts totalling at least £1,500 – see section 5(2B)(a) of the 1985 Act and 
the non-commencement of section 25 of the 2007 Act in article 3(1)(a)(iii)(aa) of the 
Bankruptcy and Diligence etc. (Scotland) Act 2007 (Commencement No. 3, Saving 
and Transitionals) Order 2008 (S.S.I. 2008/115),

• no award of bankruptcy has been made against them in the previous 5 years – see 
section 5(2B)(b) of the 1985 Act, and

• either—

o they are “apparently insolvent” as defined in section 7 of the 1985 Act, 

o they meet the low income low asset conditions in section 5A of the 1985 Act, or

o they have a certificate for sequestration issued within the prescribed period, 
confirming that they are insolvent and completed by an authorised person (this is 
the new certification route).

54. Section 9(2)(d) inserts a new subsection (2F) in section 5 of the 1985 Act. This enables 
Scottish Ministers by secondary legislation to prescribe the maximum period allowed between 
the date on which an authorised person signs a certificate for sequestration and the date on which 
an application is made.  

55. Section 9(3) inserts a new section 5B into the 1985 Act which introduces a certificate for 
sequestration (see below).

56. Section 9(4) amends section 12(1)(b) of the 1985 Act to remove the reference to section 
5(2A) which is repealed by section 9(2)(b) of this Bill. 
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New section 5B – Certificate for sequestration

57. Section 5B(1) defines a certificate for sequestration. A certificate for sequestration must 
be completed by an authorised person. The form of certificate will be prescribed but must state 
that in the opinion of the authorised person the debtor is unable to pay their debts as they become 
due. 

58. Section 5B(2) provides that an authorised person may not grant a certificate for 
sequestration unless the debtor has applied to the authorised person for such a certificate. 
“Debtor” is defined for these purposes by section 73(1) of the 1985 Act and includes both natural 
persons and entities such as trusts and partnerships which may be sequestrated under section 6 of 
that Act. 

59. Section 5B(3) provides that the authorised person may not complete a certificate for 
sequestration on behalf of a debtor unless satisfied that they are unable to pay their debts as they 
become due. It also provides that the authorised person must complete a certificate for 
sequestration on the application of a debtor if they are satisfied that they are unable to pay their 
debts as they become due.

60. Section 5B(4) provides for the definition of authorised person by secondary legislation.

61. Section 5B(5) gives Scottish Ministers the power to make regulations in relation to 
certificates for sequestration in order to—

• prescribe the classes of people who may grant a certificate for sequestration,

• make provision about certification by an authorised person, including the form and 
manner of certificates and the fees, if any, which an authorised person is entitled to 
charge for granting a certificate or in connection with granting a certificate,

• prescribe a period for the purpose of section 5(2)(c)(ib) (the period following the 
grant of a certificate during which a debtor can make an application), and

• provide different rules in different cases and to add, vary and remove additional 
conditions to the process.

62. Regulations made under section 5B(5) are subject to the affirmative resolution procedure 
of the Scottish Parliament (see section 13 of the Bill). 

Section 10 – trust deeds

63. Section 10 amends the definition of trust deed in section 5(4A) of the 1985 Act (inserted 
by section 3(4) of the 1993 Act). 

64. The current definition is restricted to trust deeds which convey the whole of the debtor’s 
estate to their trustee, except for assets which would not vest in a trustee in sequestration under 
section 33(1) of the 1985 Act, which exempts classes of asset from attachment under the Debt 
Arrangement and Attachment (Scotland) Act 2002. 
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65. The new definition is extended to include trust deeds which exclude certain creditors or 
assets.  Excluded creditors are those who have agreed not to claim under the trust deed - for 
example, a creditor who holds a security against an excluded asset. 

66. Excluded assets are family homes, defined by reference to section 40(4) of the 1985 Act 
or other assets prescribed by regulations. Regulations made under section 5(4)(b)(iii) are subject 
to the affirmative resolution procedure of the Scottish Parliament (see section 13 of the Bill).  

67. The extended definition of trust deeds will apply to those provisions in the 1985 Act 
which apply to trust deeds generally, that is sections 34 (gratuitous alienations), 36 (unfair 
preferences) and 70 (supply of utilities) and Schedule 1 (determination of creditors’ claims) 
under Schedule 5, paragraph 4. 

68. The extended definition will also apply to protected trust deeds. Discharge of debts under 
a protected trust deed which excludes a secured creditor or an asset which is subject to a security  
will not affect the rights of the secured creditor – see regulation 19(2) of the Protected Trust 
Deeds (Scotland) Regulations 2008 (S.S.I. 2008/143).

Section 11 – power in relation to debtor’s family home

69. Section 11 amends section 40 of the 1985 Act. Under section 33(1) of that Act the 
debtor’s estate as at the date of sequestration vests in their trustee, and this will include interest 
in a family home which is registered in the debtor’s name. It is part of the trustee’s function 
under section 3(1)(a) of that Act to “recover, manage and realise the debtor’s estate”. The 
Accountant in Bankruptcy’s Notes for Guidance of Trustees (see 
http://www.aib.gov.uk/guidance/DAS)   states that if a trustee has identified that it would be in 
the financial interests of creditors to realise any equity in the family home, the trustee must take 
appropriate action to secure or realise that asset (Note 6.10.3). Section 39A of the 1985 Act, 
inserted by section 19 of the 2007 Act, provides that any right or interest in the debtor’s family 
home is reinvested in the debtor three years after the date of sequestration if no action is taken by 
the trustee. “Family home” is defined in section 40(4)(a) of the 1985 Act. 

70. Section 40 of the 1985 Act currently provides that before a trustee in sequestration sells 
or disposes of any right or interest in the debtors family home the trustee must obtain the consent 
of an occupant spouse, civil partner, former spouse, or former civil partner.  If there is no such 
person and the debtor occupies the house with a child of the family, the trustee has to seek the 
debtor’s consent. “Child of the family” is defined in section 40(4)(b) of the 1985 Act. If consent 
cannot be obtained, the trustee must apply to the sheriff for permission to sell a family home. 
The sheriff, having considered the circumstances of the case, may refuse the trustee’s 
application, grant the application, or postpone granting it for up to one year. 

71. Section 11(a) amends section 40 of the 1985 Act so that it applies to trust deeds as it 
applies to bankruptcies.  Under section 4(1)(a) of the Trusts Act 1921, a trustee has a general 
power to sell the trust estate.  The amendment to section 40 will require trustees under trust 
deeds which fall within the new definition to seek the relevant consent or the permission of the 
sheriff in the same way as a trustee in bankruptcy. 
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72. Section 11(b) amends section 40(2) of the 1985 Act to increase from one year to three 
years the maximum period that a sheriff can postpone the granting of an application by a trustee 
(in sequestration or under a trust deed) to sell a debtor’s family home without the relevant 
consent. 

73. Section 11(c) inserts new subsections (3A) and (3B) into section 40 of the 1985 Act. 
Section 11 of the Homelessness (Scotland) Act 2003 provides that when a landlord raises 
repossession proceedings, the landlord must give notice to the local authority.  The schedule to
the 2003 Act imposes a similar duty on creditors taking steps to enforce standard securities.  The 
form of notice for section 11 of the 2003 Act is prescribed in the Notice to Local Authorities 
(Scotland) Regulations 2008 (S.S.I. 2008/324).

74. The new subsection (3A) imposes a similar duty on the trustees of bankrupt estates or 
under trust deeds. The new subsection (3B) provides that Scottish Ministers may prescribe the 
form used by trustees to notify local authorities. Regulations made under section 40(3B) will be 
subject to the negative resolution procedure of the Scottish Parliament under section 72(1) of the 
1985 Act.

75. Section 11(d) inserts a definition of “local authority” in the list of definitions in section 
40(4).

Section 12 – abolition of certain requirements to advertise in Edinburgh Gazette

76. Section 12 repeals sections 15(6) and 25(6) of the 1985 Act. Section 15(6) requires a 
trustee in sequestration to advertise the award of sequestration in the Edinburgh Gazette. The 
advert must contain the information prescribed by regulation 11 of the Bankruptcy (Scotland) 
Regulations 2008 (S.S.I. 2008/82). Section 25(6) requires a replacement trustee to advertise their 
appointment in the Edinburgh Gazette in the form prescribed as Form 5 to the those Regulations.

77. There are other requirements to advertise in the Edinburgh Gazette which are not affected 
by section 12 of the Bill in sections 16(3), 29(2), 45(3) and Schedule 4 of the 1985 Act. There 
is also a requirement to advertise trust deeds in the Edinburgh Gazette before they become 
protected trust deeds (regulation 7 of the Protected Trust Deeds (Scotland) Regulations 2008
(S.S.I. 2008/143)). The Scottish Government has indicated its intention to amend S.S.I. 
2008/143 so that publicity requirements for protected trust deeds are in line with those applying 
to sequestrations following the section 12 amendments.

Section 13 – regulations under the 1985 Act

78. Section 13 makes provision about the Parliamentary procedure for regulations made 
under the provisions of the 1985 Act modified by Part 2 of the Bill and modifies the power in the 
1985 Act to make regulations in relation to protected trust deeds.  

79.  Section 13(1) amends section 72 of the 1985 Act to provide that the following 
regulations made by Scottish Ministers will be subject to affirmative parliamentary procedure—

• sections 5(4A)(b)(iii) of the 1985 Act (as inserted by section 10 of the Bill), 
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• section 5B(5) of the 1985 Act (as inserted by section 9(3)), and 

• paragraph 5(2)(aa) of Schedule 5 to the 1985 Act (as inserted by section 13(2)). 

80. Section 13(2) amends the regulation making power in paragraph 5 of Schedule 5 to the 
1985 Act.  The amendment allows regulations made in relation to protected trust deeds to make 
different provisions for different cases or classes of case. This reflects the amendment to section 
5(4A) of the 1985 Act made by section 10 of this Act in recognition of the additional types of 
trust deed which regulations about protected trust deeds will have to cover.

PART 3 – GENERAL

81. Part 3 of the Bill confirms that the Act binds the Crown as creditor and sets out ancillary 
provision giving Scottish Ministers power to make supplemental, incidental, consequential, 
transitory, transitional or saving provision in relation to the Bill.  This includes the power to 
modify other enactments as required for these purposes.  This is subject to affirmative procedure 
where the supplemental, incidental or consequential power is used to make a textual amendment 
to an Act but is otherwise subject to negative procedure of the Scottish Parliament.  

82. Part 3 also contains definitions, the short title and provisions for commencement of the 
Bill.  Part 3 comes into force on Royal Assent and the other provisions come into force such day 
or days as Ministers appoint.

——————————

FINANCIAL MEMORANDUM

INTRODUCTION

83. This document relates to the Debtor Protection (Scotland) Bill introduced in the Scottish 
Parliament on 1 October 2009.  It has been prepared by the Scottish Government to satisfy Rule 
9.3.2 of the Parliament’s Standing Orders.  It does not form part of the Bill and has not been 
endorsed by the Parliament.

84. While every effort has been made to provide accurate estimates of costs it is particularly 
difficult to do that with regard to repossessions because (a) lenders are not required by the 
Financial Services Authority to provide separate Scottish data on the number of repossessions 
occurring – an issue on which the Scottish Government is pressing the Financial Services 
Authority; (b) there are difficulties in estimating the number of people who will wish to defend 
any court action as a result of the new provisions; (c) Legal Aid is of a demand led nature. The 
estimates presented represent the upper limits of anticipated costs.
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COSTS ON THE SCOTTISH GOVERNMENT

Costs expected to arise in relation to Part 1 of the Bill

85. Additional costs will arise for the Scottish Court Service and the Scottish Legal Aid 
Board.

Scottish Court Service

86. In 2008-09 approximately 10,000 repossession actions were initiated in Scottish courts as 
“Mortgage/Loan/Lender” actions, compared with 140,000 in England and Wales. Not all actions 
or cases will end in repossession.  Indeed current estimates, based on data from England and 
Wales, would suggest that repossessions would occur in less than one third of cases going to 
court, suggesting repossessions may be as low as 3,000 in Scotland, although differences 
between the court system in England and Scotland mean it is extremely difficult to draw any 
firm comparisons.  

87. For the purposes of calculating costs, the financial memorandum needs to take account of 
the total number of actions for repossession that might be initiated in Scottish courts. Currently 
95% of these cases are undefended with only 5% being defended and likely to call in court.  The 
Bill envisages that all repossession cases would in future call in court, using the summary 
application process.

88. The Council of Mortgage Lenders (CML) currently forecasts that repossessions could rise 
across the UK by 60% from 40,000 in 2008-09 to 65,000 in 2009-10, largely linked to the 
economic downturn and increase in unemployment, but does not provide a longer term forecast. 
They reduced their forecast from 75,000 to 65,000 in June 2009.

89. No CML figures are available separately for Scotland, and it isn’t possible to estimate 
accurately whether Scottish repossession levels are likely to be higher or lower than the UK 
average.  We have asked the Financial Services Authority to require lenders in future to provide 
Scottish data but in the absence of separate Scottish data we have had to assume that the number 
of repossession actions initiated in Scottish courts might also increase by 60% to 16,000 per 
annum this year (2009-10) although, as indicated above, actual repossessions are likely to be 
very much below that figure. We assume that repossession actions will stay at that level in each 
of the next two years, before starting to reduce back to 2008-09 levels in 2012-13 and subsequent 
years.  If the economy recovers quickly then the number of repossession cases may drop back 
more quickly than that, below even 2008-09 levels, and Scottish and UK Governments are both 
taking other significant measures to reduce the number of repossessions occurring. Conversely, 
were interest rates and unemployment to rise, this might result in an increase in the number of 
repossessions.
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90. The Scottish Government has raised awareness of the help available through the National 
Debtline, made £3 million available to increase in-court and other advice services (over the 
period April 2009 to April 2011), made £1 million available for Citizens Advice Scotland, and 
increased funding for its Homeowner Support Fund to £35 million over two years (2009 and 
2010).  All of these actions and the provisions in the Bill requiring lenders to show they have 
complied with certain pre-action requirements before initiating court action should reduce the 
number of cases going to court. Similarly, the additional advice and representation options made 
available to home owners through the Bill will also help to protect home owners. However the 
incentives for lenders to pursue repossession action may increase as property market prices 
recover, suggesting the potential for cases to continue at rates higher than the historical average 
for some time after the economy has recovered, before gradually reducing.

91. The summary table of costs, therefore, assumes total actions initiated in court by lenders 
for repossession increasing to 16,000 per annum in the period 2010-12, before dropping back to 
13,000 in 2012-13, with 15,200 additional cases in court per annum as a result of the Bill during 
the period 2010-12, but only 12,350 additional cases in 2012-13.  We anticipate these estimates 
being at the extreme end of what might occur, with again only a much smaller percentage of 
cases actually leading to repossession, but judged it prudent to take a worst case scenario when 
identifying costs.

92. Although the Bill’s provisions will make it easier for people to be represented in court, 
some may still choose not to defend the repossession action against them in court, despite the 
additional opportunities provided, particularly in situations where they have no stateable defence, 
there is little possibility of their circumstances changing, and their arrears are such that further 
delay may simply worsen their situation. It is neither possible or appropriate to require all cases 
to be defended, with the additional costs that would impose on the borrower, but it is difficult to 
precisely estimate the number of undefended actions likely still to occur.  The calculations that 
follow, as set out in the summary table of costs, assume that about 50% of cases will be 
defended, considerably higher than the current 5%.  This draws on court data from England and 
Wales, but the percentage of cases defended here may in practice prove to be higher or lower 
than that.

93. The Scottish Court Service estimate that the cost of judicial time, assuming a 60% 
increase in the number of overall cases initiated and 50% of actions being defended, is  £288,000
per annum.  This figure is based on an average cost per case of £18.96 multiplied by 15,200 
cases (7,600 defended and 7,600 undefended).  There will also be additional non-judicial staff 
costs of £73,000 per annum, £2,000 training costs in the first year, falling to around £750 per 
annum thereafter and minor one off changes required to the court IT system of £1,500.
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Part 1, Table 1 – Costs to the Scottish Court Service

FM 
Para

Provision Calculation Costs Savings

93 Scottish Court Service 
Judicial Costs 

Based on the total cost for defended 
cases added to the total cost for 
undefended cases  

£288,000

93 Scottish Court Service 
Non-Judicial Costs

Based on the increase in the time 
taken to process a summary 
application case multiplied by the 
increase in cases. Also takes account 
of the loss of the fee for the 
notification to defend as required 
under the present approach

£73,000

93 Scottish Court Service 
Training Costs 

Based on Scottish Court Service 
experience

£2,000

93 Scottish Court Service 
IT Costs

Based on Scottish Court Service 
Estimations

£1,500

TOTAL: £364,500
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Legal Aid Costs

94. Net additional costs may also arise in relation to applications for legal aid. However 
estimating the level of increase is difficult due to the demand-led nature of the system.

95. Based on the assumptions of overall case numbers, the proportion estimated to be 
defended set out above, and the Scottish Legal Aid Board’s current experience of mortgage 
rights and related cases in which legal aid may be required, it is estimated that there may be 
3,960 additional people likely to benefit from legal assistance by way of public funding as a 
result of the Bill. This is based on the Board’s experience under the current system, which
indicates that legal aid was provided in 55% of defended cases of this type (i.e. 3,960 is 55% of 
the estimated number of additional defended cases (7,200), which itself is 50% of the 16,000 
additional repossessions minus the 800 cases which could be expected were the present approach 
retained).

96. If all 3,960 cases were undertaken by solicitors and paid for through case by case legal
aid it is estimated that the net additional cost to the Legal Aid Fund would be £1,399,786 for a 
full year. 

97. The net total has been calculated using the Board’s current experience of the costs 
associated with such cases. The median cost per case for civil legal aid is £387 per case giving a 
gross civil legal aid total of £1,532,520 (i.e. 3,960 legally aided cases multiplied by £387). The 
Board would expect this total cost would be reduced through recoveries and contributions as 
detailed in the paragraph below. 

98. Current experience is that in around 50% of cases there are no recoveries but looking at 
the amounts in total suggests that the Fund would bear the cost of 75% of the total cost of civil 
legal aid. Also, in some of the cases contributions will be payable and we have therefore allowed 
for a further 7.5% reduction of the net figure based on current costs.  This provides a net figure 
for civil legal aid of £1,063,186 (i.e. 75% of the gross total, further reduced by 7.5%).

99. In addition experience would also suggest that a proportion of individuals receiving legal 
aid would also receive Advice and Assistance. The Board’s figures suggest this may happen in 
50% of cases, and using an average cost per case of £170 anticipate this amounting to an 
additional net figure for Advice and Assistance of £336,600 on top of the civil legal aid total. 

100. This gives the final net annual total of £1,399,786 for 2010-12 where the anticipated 
additional cases are 15,200 (i.e. the net figure for civil legal aid added to the net cost of Advice 
and Assistance). Using this as the basis for assessment of cost, for 2013 with an estimated 12,350 
additional cases the equivalent net total for the year 2013 would be £1,074,315.

101. However this should be seen as an upper limit on anticipated expenditure. This is based 
upon a position where no targeted provision has been put in place and where all representation 
has to be paid for on a case by case on-demand basis through individual solicitors.
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102. The Scottish Government has however already approved targeted expenditure by the 
Scottish Legal Aid Board (SLAB) of £3 million over the period April 2009 to April 2011 for the 
purpose of improving access to advice and representation for people affected by repossession 
and related matters.   This assistance includes targeted grant funding of advice organisations and 
law centres, expansion of the in court advice services and additional Board employed solicitors 
to provide advice and representation.

103. It is anticipated that the already committed amount of expenditure and resulting spread of 
additional lay and solicitor provision will absorb a proportion of these additional cases where 
representation is required at Court, particularly if the provisions enabling lay representation are 
implemented. This means that the already committed figure of £3 million should cover much of 
the possible rise in need for legal representation in the period to March 2011. There will be an 
amount of additional on-demand expenditure from the Fund (beyond the already approved 
targeted expenditure), but, as already stated, the estimate of £1,399,786 above is an upper limit, 
calculated without reference to the likely offsetting of costs by other forms of publicly funded 
provision. 

104. No figures for additional running costs for the Legal Aid Board have been included in 
these costings on the basis that much of the increased demand will be met through the grant 
funding and other provisions and the increase in civil legal aid applications would be met from 
existing resources.  However, if after 2010/11 civil legal aid applications increased there would 
be a requirement for additional running costs of around £27,820 per year based on 1 additional 
junior solicitor post.

Part 1, Table 2 – Costs to the Scottish Legal Aid Board

FM 
Para

Provision Calculation Costs Savings

98 Legal Aid for 
Repossession Case 

Based on the cost of legal aid for 
55% of the cases expected to 
defend (at £387 per case). Also 
accounts for the costs expected to 
be recovered in such cases.  

£1,063,186

99 Advice and 
Assistance

Based on 50% of legally aided 
cases receiving Advice and 
Assistance (at a cost of £187 per 
case)

£336,600

TOTAL: £1,399,786

Costs expected to arise in relation to Part 2 of the Bill

105. Additional costs will arise for the Accountant in Bankruptcy and the Scottish Legal Aid 
Board.

106. The benefits and costs that arise from the changes proposed in Part 2 of the Bill will be 
influenced by any regulations made under that Part of the Bill.  Secondary legislation arising 
from Part 2 of the Bill includes, for example—
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• regulations to prescribe categories of ‘authorised person’ to sign the certificate for 
sequestration (section 9),

• regulations to define the class of property excluded in trust deeds (section 10), 

• regulations to prescribe the form of notice by a trustee to a local authority (section 
11), and

• regulations to prescribe procedure for different cases in relation to protected trust 
deeds (section 13).

Accountant in Bankruptcy

Certificate for Sequestration (Section 9)

107. The Accountant in Bankruptcy estimates that 500 new applications, from debtors who are 
currently excluded from bankruptcy, will be enabled by the new route into bankruptcy.    

108. There will be costs for additional staff (1 × A3 and ½ × B1 grade), and IT development, 
see paragraph 119.

109. Realisation of bankrupt estates partially covers administration costs of bankruptcy 
administered by the Accountant in Bankruptcy.  The Accountant in Bankruptcy has estimated an 
average net cost of £200 per case (£100,000 per annum), this estimate offsets average actual 
costs against expected realisations based on historic cases.  

110. This cost of administering estates will be reduced by income from the flat £100 
application fee for a debtor’s bankruptcy application (£50,000 per annum).

111. The Accountant in Bankruptcy estimates that, in addition to the 500 additional cases 
estimated in paragraph 107 above, an additional 2,000 awards will be made each year on the 
basis of a certificate which would previously have been made on the basis of an existing route 
into bankruptcy. The shift to a new route into bankruptcy will not increase the administration 
costs for these cases. 

112. Money Advisers are expected to be defined as an authorised category.  The Scottish 
Government’s Social Inclusion budget1 currently provides funding towards training for money 
advisers.  It is expected that any specified additional training required by Money Advisers in 
order for them to grant a certificate will be minimal and this training would be provided under 
the existing provision.

1 Funding for the money advice sector is provided through the local government finance settlement. The 2008/09 –
2010/11 settlement has an allocation of £5.298 million in each year for money advice services.  The Scottish 
Government provides an annual budget of around £316,000 a year to Money Advice Training Resources 
Information and Consultancy Service (MATRICS). Amongst other things the funding is used to train advisers, 
develop advice tools and build a support network of money advisers.
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113. Because the Certificate for Sequestration will ensure universal access to bankruptcy, two 
current routes into bankruptcy will be removed. Both the creditor concurrence route, which 
resulted in only 2 awards in the business year ending 31 March 2009, and the failed trust deed 
route will be removed. It is envisaged that the removal of these gateways will have no significant 
effect on the number of sequestrations, as the Certificate for Sequestration will allow access in 
their place. No additional costs have been identified from these repeals. 

Trust deeds (Section 10)

114. The main consequence of the amendment to the definition of trust deeds is that more trust 
deeds can become protected trust deeds. There are currently around 8,000 protected trust deeds 
annually.  These are all currently administered by private insolvency practitioners. The 
Accountant in Bankruptcy has reported on a sample of 1,262 protected trust deeds granted in the 
year ending 31 March 2009.  The report found that that 60% of cases were based solely on 
contributions and a further 30% had assets totalling less than £10,000.  This suggests that up to 
90% would be appropriate for a new restricted trust deed process which excludes the family 
home. This report is available online at 
http://www.aib.gov.uk/MainNav/Services/PTDReview2009. The Accountant in Bankruptcy 
would require a small staffing increase to deal with inquiries and supervision (1 × B1 grade), see 
paragraph 119.

Power in relation to debtor’s family home (Section 11)

115. Before obtaining authority from the sheriff to sell a family home it will be necessary to 
notify the local authority in whose area the home is situated.  The associated costs, principally 
postage costs, are expected to be minimal.  Costs to local authorities and insolvency practitioners 
are considered separately in paragraphs 123 and 138 below.

Abolition of certain requirements to advertise in Edinburgh Gazette (Section 12)

116. Abolishing the need to advertise sequestrations in the Edinburgh Gazette, assuming 
15,000 cases (the Accountant in Bankruptcy is currently charged £26.44 to advertise in the 
Edinburgh Gazette), will result in savings of £396,600.  

117. There is currently a charge for searching the Register of Insolvencies which will be 
abolished by secondary legislation, this will result in a estimated loss of income of £72,000.  

118. The legislation on the advertisement of trust deeds is contained in regulations.  We, 
therefore, propose to amend the Protected Trust Deed (Scotland) Regulations 2008 (S.S.I. 
2008/143) to abolish the need to advertise trust deeds in the Edinburgh Gazette and extend the 
Register of Insolvencies to include trust deeds before they become protected.  Private trustees are 
currently charged £60 to advertise in the Edinburgh Gazette. We anticipate that a lower fee 
would be needed to cover administration costs of the Accountant in Bankruptcy, estimated at £30 
per case. This would result in an estimated income from trustees of £240,000 per annum based 
on 8,000 trust deeds.  There will be an additional staffing requirement (2 × A3 grade staff) to 
deal with processing additional information for inclusion in the Register of Insolvencies, see 
paragraph 119.
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Staffing Costs

119. We estimate that the measures in Part 2 of the Bill will require a total of 4½ additional 
staff costing £105,110 in 2010/11 and assuming a 3% increase annually, rising to £108,263 in 
2011/2012 and £111,511 in 2012/13.

Grade No. Average Salary Total
A3 3.0 £20,372 £61,116
B1 1.5 £29,329 £43,994
Total 4.5 £105,110

Further costs will be required for recruitment (estimated at £2,000 per person) and overheads 
(estimated at £8,000 per person annually).  This is estimated at £45,000 in the first year, with 
ongoing overhead costs at £36,000 annually.  There will be a cost for IT development of the 
Multifunction Insolvency Database & Administration System (MIDAS) to identify and 
administer new awards of bankruptcy and restricted trust deeds.  There will be minimal 
additional costs involved in extending the Register of Insolvencies to include more information 
and extend the available search options. This is estimated at £60,000 in the first year, with 
ongoing support at £6,000 annually. 

Legal Aid Costs

120. The Board does not anticipate a material increase in costs to the Scottish Legal Aid Fund 
based on its experience of the current arrangements whereby only a very small number of people 
(fewer than 50 for 2008/09) obtain Advice and Assistance for sequestration and where the cost 
per case is very low (around £65). If all 500 new cases anticipated by the Accountant in 
Bankruptcy were to be eligible for Advice and Assistance and costs were to remain around the 
same, the maximum additional cost to the Fund would be £29,250, but it is unlikely that all 500 
of the new cases will be financially eligible for Advice and Assistance so the actual costs is 
likely to be less.
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SUMMARY COSTS OF PART TWO

Part 2, Table 1 – Costs and Savings to the Accountant in Bankruptcy

FM 
Para

Provision Calculation Costs Savings

109 Certificate for 
Sequestration 

Estimated 500 new cases at average 
net cost of £200 per case. 

£100,000

110 Certificate for 
Sequestration –
income from fees

The application fee of £100 for 
estimated 500 new cases

£50,000

116 Edinburgh Gazette –
savings on adverts

Based on 15,000 adverts currently 
costing £26.44 per advert

£396,600

117 Loss of income from 
fees for the Register of 
Insolvencies  (ROI)

Figures provided by AiB RoI team 
based on actual income received in 
fees from the ROI

£72,000

118 Income from PTD 
notices in Register of 
Insolvencies

Based on a charge of £30 to cover 
administration for an estimated 8,000
PTDs annually 

£240,000

119 Staff costs 4½ additional staff, based on SG 
actuals, include NI and pensions etc.

£105,110

119 Staff overheads 4½ additional staff recruitment, 
accommodation and training costs

£45,000

119 IT Development This estimate was provided by AiB 
IT development team

£60,000

Total £382,110 £686,600
Net saving = £304,490

Part 2, Table 2 – Costs to the Scottish Legal Aid Board

FM 
Para

Provision Calculation Costs Savings

120 Legal Aid Costs Based on 450 additional requests for 
Advice and Assistance for 
sequestration, at £65 per request 

£29,250

Net Cost = £29,250

COSTS OF SECONDARY LEGISLATION

Prescribing powers in Bill

121. Regulations will be required under powers in Part 2 the Bill as noted in paragraph 106 
above.  The only costs associated with these are those connected with the development and 
publication of the regulations which are included within the existing Accountant in Bankruptcy 
budget. 
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COSTS ON LOCAL AUTHORITIES

Costs expected to arise in relation to Part 1 of the Bill

122. No additional costs are envisaged falling on local authorities as a result of the provisions 
in Part 1 of the Bill.

Costs expected to arise in relation to Part 2 of the Bill

123. The provision requiring trustees to notify local authorities of an application to the Sheriff 
to sell a debtor’s family home may lead to some additional administration (Section 11).  This 
will not place an additional duty on local authorities, but will gives them early notice of 
households who may be at risk of homelessness.  Early intervention to prevent homelessness is 
much more cost effective than responding at a later point when crisis point has been reached.  
Any additional increase in bureaucracy or spend incurred by local authorities is likely to be 
offset in the longer term.

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES

Costs expected to arise in relation to Part 1 of the Bill

Repossessions: Lenders and Borrowers

124. It is not envisaged that having all repossession cases call through use of the summary 
application approach will substantially change the court fees incurred by lenders/borrowers. 
Whilst a borrower will be required to pay the lender’s solicitor’s appearance fee whether or not 
they decide to defend the action, the proposed approach will be less expensive for those who 
would previously have defended an action in court. The proposals allow people who would have 
previously chosen not to appear in court because of the expense to now appear at no initial cost. 
The proposals remove a financial barrier for those who presently wish to defend a case but are 
precluded from doing so by the charge that this incurs. Whilst this does mean that costs might 
increase for those who would never have intended to appear under the previous approach, it is 
envisaged that these situations will be dealt with between the borrower and lender prior to court 
action and that such added costs will be rare.

125. Court fees paid by the lender are usually included in the court order. They would be 
recoverable from the borrower at the conclusion of the case as expenses of the cause.

126. A fee of £80 will be payable by the lender on lodging the application. Significantly, 
however, there is no fee payable by the borrower for simply turning up at the court hearing 
(whereas an application for the suspension of creditors’ rights by way of a Minute in the action 
presently attracts a court fee of £40). The £80 payable by the lender on lodging their application 
is an income stream for the court. This has, however, been subsumed into the costs for the 
Scottish Court Services described in paragraphs 85 to 93.
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127. If a case were to proceed to proof on the merits of the cause, a further fee of £40 would 
be payable upfront by the lender for fixing the proof date. An additional charge of £95 for each 
day or part thereof that the proof runs would also apply (payable after the proof has taken place). 
In such situations, a fee of £80 would be payable by the borrower for the lodging of a written 
defence as a first paper fee.

128. The nature of repossessions proceedings are, on the whole, straightforward; whether or 
not a borrower is in fact in arrears is easily established. In this regard, it is expected that 
summary applications will not be defended on the merits. A pro-forma will be issued to the 
borrower to gather relevant information, and the lender (through their solicitor) should be aware 
of what is required to proceed with the case and will have had to take a number of statutory steps 
before raising the action. It is expected, therefore, that there will be only one court appearance at 
the first court diet fixed when all the relevant information should be available to the court. The 
additional charges described above are therefore not expected to be relevant to the vast majority 
of cases.

129. Compared to the present approach, court fees should be less under the summary 
application proposals (with the qualification, as per the first paragraph of this section, that this 
might not be the case for those who would never have intended to appear in court). The lender 
will pay only the first lodging fee, with no fee being required from the defender to appear in 
court and with few continuations of cases being expected. 

130. The tables below offer broad comparison between the ordinary cause approach (as 
described in paragraph 126) and the summary application approach (as described in paragraphs 
126 and 127).

Ordinary Cause Approach (where defended)

Fee for Initial Writ £80
Minute (to suspend creditors’ rights) £40

Ordinary Cause Approach (where undefended)

Fee for Initial Writ £80

Summary Application (basic & majority of cases)

Fee to Lodge Application £80

Summary Application (with continuation)

Fixing of Proof Date £40
Fee for Each Day of Proof £95*
Fee to Lodge Written Defence as First Paper Fee £80

* The total here will depend on the number of days to which the case runs.
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131. Under the ordinary cause approach, a borrower not wishing to defend an action would not 
be required to pay a solicitor’s appearance fee. Under a summary application, regardless of 
whether or not a borrower wishes to defend an action, the borrower would be required to pay for 
the lender’s solicitor’s appearance fee.

132. Expenses of the cause will also include solicitors’ charges for preparing the case and their 
attendance fees. It is difficult to estimate lenders’ solicitors’ charges for current repossession 
cases because these vary from case to case and from firm to firm but the average charge is 
estimated to be about £300. Presently, where a repossession action is defended by the borrower, 
estimates indicate that the average charge doubles.

133. Whilst it is not envisaged that such costs will increase significantly, the work a solicitor 
will undertake to ensure that all pre-court steps have been taken, and in preparing to narrate the 
history of the case to the court, could add to this figure. Due to the court’s discretion as to 
procedure, there is also greater scope for local variation under summary application. We 
anticipate, however, that the introduction of standard averments would limit this scope for 
variation and, consequently, the impact upon lender’s solicitor’s charges. 

Repossessions: Advice Sector

134. Information was sought from Citizens Advice Scotland (CAS) to try to estimate the likely 
increase in advice sector provision that would be needed as a direct consequence of the Bill
provisions regarding lay advisers representing in repossession matters. The information provided 
assumes 2.5 hours of preparation and court time with the client per case, and an average hourly 
rate per adviser of £14.55, giving an average cost per case of around £36.40.

135. Lay representation will only be required in a minority of cases. A large proportion will 
employ legally aided solicitors (currently 55% although, as explained above, we anticipate that 
this will be less if lay representation is available). Others will employ their own solicitors 
privately or represent themselves. We have therefore made an assumption that  lay representation 
may be sought in 25% of repossession actions defended. This implies annual costs of about 
£72,750 across the advice sector as a whole (falling to £60,00 in 2012/13 with the expected drop 
in repossession cases).

136. However, the Government is already providing £3 million of additional funding through 
SLAB to improve in-court and other advice services over the period April 2009 to April 2011 (as 
referred to in paragraph 102), with a focus on repossessions as the top priority, taking account of 
the likely new requirements with regard to lay representation.  The grant funding element of this 
programme will support around 25 additional posts, lay and solicitor, providing advice and 
representation. We believe, therefore, that this is very likely to cover the additional resource 
required for advice sector providers as a result of the Bill provisions. This is on top of other 
recent Government initiatives to expand capacity in the advice sector in response to increasing 
demands on the sector. These initiatives include an additional £1 million direct funding for CAS 
bureaux, a 40% increase in funding to £231,000 for Shelter’s housing lay advisory service, and 
an additional £100,000 for Shelter’s more general helpline in the current year, which will be 
reviewed annually.
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Costs expected to arise in relation to Part 2 of the Bill

Sequestration: Advice Sector

137. The certification process (section 9) will increase the range of options available to the 
money advice sector and this should reduce the number of cases which require ongoing support.  
As a result we do not expect the Bill to increase costs on the money advice sector.  

Sequestration and Trust Deeds: Insolvency Practitioners

138. Insolvency practitioners may have additional constraints on their ability to recover costs 
due to the improved protection for debtors’ family homes (section 11). However, Insolvency 
practitioners will benefit from reduced advertising costs as a result of advertising both awards of 
bankruptcy and trust deeds in the Register of Insolvency as opposed to the Edinburgh Gazette, as 
noted in paragraph 116 above (section 12). Overall, we expect the Bill to be cost-neutral for 
Insolvency Practitioners. 

Sequestration: Edinburgh Gazette

139. Abolition of the need to advertise sequestrations in the Edinburgh Gazette would result in 
a loss of income of £396,600. This will correspond to the saving to the Scottish Government as 
noted in paragraph 116 above.  The Edinburgh Gazette would also lose income from 
advertisement of trust deeds (£480,000), and from sale of data to credit reference agencies, 
creditor organisations and debt management companies, who would be able to receive data free 
from the Register of Insolvencies.  This may affect the staffing required by the Edinburgh 
Gazette.  All these elements should be included in order to come up with a total cost on what 
these new measures mean for the Edinburgh Gazette. To mitigate the impact on the Edinburgh 
Gazette the insolvency data could be provided to them from the Register of Insolvencies.
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SUMMARY TABLE OF COSTS ON THE SCOTTISH ADMINISTRATION

2010/11 2011/12 2012/13 and 
subsequent 
years

Organisation

Part 1,
Table 1

Paragraph 93 £364,500 £361,750 £301,250 Scottish 
Court Service

Part 1,
Table 2

Paragraph 96 £1,399,786 £1,399,786 £1,074,315 Scottish Legal 
Aid Board

Part 1 Paragraph 
104

Nil £27,820 £27,820 Scottish Legal 
Aid Board

Part 2,
Table 1

Paragraph 
105 et seq.

(£304,490) (£364,337) (£361,089) Scottish 
Government

Part 2,
Table 2

Paragraph 
120

£29,250 £29,250 £29,250 Scottish Legal 
Aid Board

Total £1,489,046 £1,454,269 £1,071,546

SUMMARY TABLE OF COSTS ON OTHER BODIES, INDIVIDUALS2 AND 
BUSINESSES

2010/11 2011/12 2012/13 and 
subsequent 
years

Organisation

Part 1 Paragraph 
135

£72,750 £72,750 £60,000 Advice 
agencies

Part 2 Paragraph 
122 et seq.

Nil Nil Nil Local 
Authorities

Part 2 Paragraph 
138 et seq.

Nil Nil Nil Insolvency 
Practitioners

Part 2 Paragraph 
139

£876,600 £876,600 £876,600 Edinburgh 
Gazette

——————————

2 Given the broad range of options available to home owners and lenders – whether or not they defend, length of 
case, the representation for which they opt, etc. –  it is not possible to quantify an aggregate total cost for these 
groups.
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 
COMPETENCE

140. On 1 October 2009, the Cabinet Secretary for Health and Wellbeing (Nicola Sturgeon 
MSP) made the following statement:

“In my view, the provisions of the Home Owner and Debtor Protection (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.”

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE

141. On 30 September 2009, the Presiding Officer (Alex Fergusson MSP) made the following 
statement:

“In my view, the provisions of the Home Owner and Debtor Protection (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.”
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